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SUPREME COURT OP APPEALS OP VIRGINIA. 

RICHMOND. 

Hughes, Guardian, v. City of Staunton.* 

November 16, 1899. 

1. Taxation — Funds of ward — Change of residence of guardian and ward after 
qualification of guardian. Although a guardian qualify as such in one city of 
this State, and at that time he and his ward reside there, and the funds of the 
ward are held there, and the guardian settles all of his ex parte accounts 
before a commisssoner of the court of that city, yet if the guardian and ward 
subsequently remove to another city of this State, and the funds of the ward 
are invested in the latter city, such funds are properly taxable in the latter city 
and not in the former. 

Error to a judgment of the Corporation Court of the city of Staun- 
ton, rendered March 29, 1899, on a motion to correct an erroneous 
assessment of personal property, wherein the plaintiff in error was the 
plaintiff, and the defendant in error was the defendant. Reversed. 

The opinion states the case. 

R. P. Bell, for the plaintiff in error. 

Carter Braxton, for the defendant in error. 

Cardwell, J., delivered the opinion of the court. 

Plaintiff in error, as guardian for her infant children, G. M. and 
Jeannie Alexander, on the 29th day of March, 1899, made application, 
in accordance with the statute providing for the correction of erroneous 
assessment of property for taxation, to the Hustings Court of the city of 
Staunton for relief against certain taxes erroneously assessed against 
her for the year 1898 by the city of Staunton, on the ground that the 
said city had no right to assess the funds in her hands belonging to 
her said infants, as both she and they lived in the city of Lynchburg, 
where the funds were invested and taxed, and the city tax levied by 
the city of Lynchburg thereon for the year 1898 had been paid. 

The Hustings Court for the city of Staunton, being of opinion that 
the funds in question were properly assessable in the city of Staunton, 
because the guardian had qualified there and had there made ex parte 
settlement of her accounts as such, dismissed her application. 

♦ Reported by M. P. Burks, State Reporter. 
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There is no controversy as to the facts relied on by plaintiff in error 
in support of her application, and they are as follows: 

Plaintiff in error at the time she qualified as guardian for her chil- 
dren, in the Hustings Court of Staunton, in the year 1893, resided in 
the city of Staunton, and there made ex parte settlements of her guar- 
dianship accounts before the commissioner of accounts of that court, 
from time to time, which were recorded in its clerk's office, and from 
the last of which settlements she had in her hands as such guardian a 
fund amounting to $9,105.05. This fund has been assessed for taxa- 
tion in the city of Staunton each year since the guardian's qualifica- 
tion, although she and her wards several years ago moved to the city 
of Lynchburg, where they have ever since resided. The funds in the 
hands of the guardian are also invested in the city of Lynchburg for 
the most part, none of them being invested in the city of Staunton. 
In the spring of 1898 these funds were placed on the personal property 
tax books of the city of Staunton, and a state tax, as well as a city 
tax in favor of the city of Staunton, was levied thereon, and the state 
tax, amounting to $36.43, paid to the collector of state taxes in 
Staunton; but plaintiff in error refused to pay the city taxes claimed 
by the city of Staunton, because the funds in her hands had also been 
assessed, and properly, as she was advised, for city taxation in the city 
of Lynchburg for the year 1898, and this tax, amounting to $150, 
had been paid by her to the collector of city taxes in the city of 
Lynchburg. 

Section 1043 of the Code provides that cities shall have the right to 
make their annual levy, for the purposes stated in the statute, upon 
any 'property therein, and on such other subjects- as may at the time be 
assessed with state taxes against persons residing therein. 

Under this statute, it is clear that the city of Lynchburg had the 
right to assess a tax for city purposes for the year 1898 upon the funds 
in the hands of plaintiff in error, and the funds having been properly 
assessed and taxed for city purposes in the city of Lynchburg and the 
tax thereon paid, there was no right in the city of Staunton to levy 
and collect a like tax upon the funds. 

We are of the opinion, therefore, that the order of the Hustings 
Court of the city of Staunton dismissing plaintiff-in-error's application 
to have corrected the assessment of the funds in her hands belonging 
to her wards for taxation for city purposes in the city of Staunton for 
the year 1898, is erroneous, and should be reversed and annulled, and 
this court will enter such order as the Hustings Court of Staunton 
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should have entered, directing that the funds in the hands of plaintiff 
in error placed upon the personal property tax book of the city of 
Staunton, for city taxation for the year 1898, be stricken therefrom. 

Reversed. 

NOTE. — A question somewhat similar to this case was decided in Otty of Staun- 
ton v. Stout, 86 Va. 321, where it was held that bonds belonging to a decedent 
were taxable, not in the city of Staunton, where the executors resided, but in the 
county of the testator's last domicil. If the domicil of a decedent determines 
the situs of his personal property for taxation, it would seem likewise to follow 
that the domicil of the ward would determine the siius of the latter' s personal 
estate for the same purpose — as held in the principal case. The opinion mentions 
the circumstance that the funds in question were invested in Lynchburg and not 
in Staunton — but we imagine that the court did not intend to lay any stress on that 
fact — since it can scarcely be material where the funds are invested. 



Allen and Another v. Patrick, Trustee, and Others.* 
Supreme Court of Appeals: At Richmond. 
November 16, 1899. 

1. Husband anp Wife — Contingent dower — Sale to husband — Death of wife intestate 

— Extinguishment — Merger — Assignment. If a husband purchase his wife's 
contingent right of dower in his real estate, and secures the purchase price 
along with other debts by a deed of trust on his real estate, on the death of 
the wife intestate, the debt secured to her becomes extinguished, as the hus- 
band is her sole distributee, and the deed of trust stands as a security for the 
other creditors secured. The husband cannot assign such debt to another 
person to the prejudice of the other creditors secured. 

2. Merger — Purchase of mortgage by mortgagor — How viewed in equity. If a court 

of equity finds it to be to the interest of a mortgagor who has acquired the 
mortgage that a merger should not occur it will keep both alive, but the in- 
terest must be one the promotion of which commends itself to a court of con- 
science. It must be for an innocent purpose, and in order to work substantial 
justice. An encumbrance acquired by a debtor which he can only assert to 
the prejudice of his creditors will be regarded as extinguished. 

Appeal from a decree of the Circuit Court of Augusta county, pro- 
nounced June 17, 1899, in the chancery suit of Patrick, Trustee v. 
Hamilton and Others, in which suit a petition was filed by certain 
creditors of H. A. S. Hamilton, praying to have set aside an aUeged 
assignment from said Hamilton to S. Brown Allen, and for other 



* Reported by M. P. Burks, State Reporter. 



